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SOURCES OF HAWAI'I LAW

Where does Hawai' i's Law Come From?

Hawai'i -- like all of the United States except Louisiana -- is a common law jurisdiction. This is
expressly stated in the first section of Hawai'i’s published laws -- the Hawaii Revsed Satutes(H.R.S.)
- and derives from earlier laws using this language dating back to at least 1892:

§1-1 Common law of'the State; exceptions. The common law of England, as ascertained
by English and American decisions, is declared to be the common law of the State of
Hawaii in all cases, except as otherwise expressly provided by the Constitution or laws
ofthe United States, or by the laws of the State, or fixed by Hawaiian judicial precedent,
or established by Hawaiian usage; provided that no person shall be subject to criminal
proceedings except as provided by the written laws of the United States or of the State
[H.R.S. Chap. 1, Sec. 1-1].

In addition, the Hawai'i Constitution recognizes the existence of traditional and customary rights:

The State reaffirms and shall protect all rights, customarily and traditionally exercised
for subsistence, cultural and religious purposes and possessed by ahupua'a tenants who
are descendants of native Hawaiians who inhabited the Hawaiian Islands prior to 1778,
subject to the right of the State to regulate such rights. [Const., Art. XII, Sec. 7, Const.
Con. 1978 and election Nov. 7, 1978]

This tells us several sources for Hawai'i law [changing the order slightly]:

J’/—\/\

HAWAI'I LAW IS BASED ON:

C English common law C Hawai'i Constitution

C U.S. Constitution & & Hawai’i laws

U.S. laws C Hawai'ian judicial

C American decisions precedent

C Hawaiian usage.

/\/\

As noted above, criminal proceedings can be based only on the written laws of the United States or
Hawai'i -- that is, not on unwritten common law.

What is common law?

The term “common law” is often used synonymously with “judge-made” or “case” law and is
distinguished from “statutory” or “codified” law, enacted by legislative and administrative bodies.
Although originally customary and unwritten, much of the common law is now recorded in either
enacted laws or in reported court decisions. However, generally-accepted common law principles need
not be enacted to be applied:
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Common-law principles can be expressed in various ways. The principle that no man
ought to be illegally deprived of his liberty may be expressed in a judicial decision, in
a parliamentary statute, or in a learned treatise on the writ of Habeas Corpus. Writings
will merely reveal the principle. The principle can exist, without a writing, in the form
of a generally accepted tradition. [Hogue 187 (sources noted at end)]

Greatly simplified, then:

COMMON LAW

is jud ge-made law found in the
published decisions of courts

As earlier noted, however, common law principles continue to exist and develop through custom. The
term is probably derived from the law “common to all men and all places” [Potter 18] although other
origins are possible:

The customs the royal courts adopted and attempted to apply uniformly became the
customs commonto all the King’s land [Carter 120].

The Common Law was first and foremost a collection of processes for settling common
disputes, processes determined by the writs which began them [Harding 57].

Law applicable to common man, that is, not noble, as in the distinction between England’s
Parliamentary House of Lords and House of Commons.

The term “common law” is also used more broadly to describe the Anglo-American legal system and
tradition in contrast to “civil” or code-law systems in continental Europe, Central and South America,
Japan and elsewhere. [Civil-law systems are discussed briefly below]

C Characteristics of English Common Law

Although we think of common law chiefly as case law, much of it has been agreed upon
or enacted, such as in the Magna Carta (1215) and Bill of Rights of 1689. The
common law included such rights and principles as trial by jury, privacy in the home (“a
man’s home is his castle”), and innocence until proven guilty. The rights bill added
such things as no taxation without representation, protection against delays in bringing
accused persons to trial and against excessive bail, and no standing army in peacetime.
These were considered the rights of Englishmen, which, at that time, referred to landed
men and did not include peasants, slaves or women. Although in

retrospect these rights seem rather undemocratic in their application, their development was quite
progressive when judged against the systems in continental Europe where royal prerogatives (“the
king’s word is law”) continued until the French Revolution and its after math.

Supremacy of the Law

One of the elements which gradually became ingrained in the common law -- and showed up in the
Magna Carta -- was the idea that the king or ruler is also subject to a higher law. This concept -- that
all agencies of government, even the highest bodies and officials, must act upon established principles
rather than whim or caprice -- was truly revolutionary at the time. The claim, “We are a nation of laws,
not men,” expresses this view. We no longer think of this as particularly related to
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the common law because most contemporary legal systems are based on this premise (this may not be
as clear in some religiously-based legal systems in which individual religious leaders remain powerful).
One reminder of the preeminence of the law, however, is the high prestige attached to judges in common
law jurisdictions as ‘upholders’ of the law.

Unified Courts and the Legal Profession

For a period, matters of law were heard in courts and matters of equity were
heard in the Chancery courts. At various times, other courts administered
some areas such as ecclesiastical (church) courts. These distinctions have been
erased for most types of cases, and the various types of claims and kinds of
relief are available in one court system. In Hawai'i, this is made clear in the
Hawai’'i Rues o Civil Procedure, which state:

These rules govern the procedure in the circuit courts of the State in all suits of a civil
nature whether cognizable as cases at law or in equity ... [HRCP Rule 1]

There shall be one form of action to be known as “civil action. [HRCP Rule 2]

The legal profession developed to advocate for people in these various courts with their differing and
generally technical requirements. Pleading became increasingly technical and the form of “writs”
became critical to success in the law courts. This has been liberalized and United States jurisdictions
now follow what is know as “notice” pleading which diminishes the importance of technical
presentation of claims.

Star e Decisis and Gr owth

Originally, law court judges ruled in particular cases in front of them and attempted to keep track of
how others were ruling to maintain consistency and provide stability. Over time, general principles were
extracted from this body of decisions and these principles became customary in similar cases.

The common law develops its principles from the grounds of decision in actual legal
controversies. It is marked by its extensive use ofthe jury to provide the court with facts
necessary for the decision of a case. [Hogue]

When faced with a factual situation, a judge would look for a previous case involving analogous facts
to determine what principle should be applied and how. If the judge determined that the prior case
(precedent) was applicable, the decision would be followed; this is the doctrine of stare decisis (“stand
by things decided”). When the facts were not similar enough, a judge might either extend or modify the
principle a little or decide not to apply it.

Following earlier cases remained problematic due to memory errors and inconsistent recording until
such time as the hierarchy of courts became fixed and certain conventions developed in the reporting
and printed publication of cases. With reliable case reporting, a court could accurately keep track of
past decisions and determine whether a particular precedent should apply in the case before it. In the
United States, the National Reporter system was established by West Publishing in the 1880s.

Another factor affecting development of the common law has been the use of the jury to determine facts.
This necessarily injects a certain element of community morality into application of the law. Changes
in society over time subtly affect decisions. Thus, despite stare decisis, prior decisions are distinguished
or overruled as mores change. The common law has become comfortable with allowing this balancing
of stability and flexibility.
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Jury

In the United States we take a jury for granted but worldwide the jury is quite
unusual. A few years ago, the statement was made that “90 percent of all civil
jury trials occur in the United States”; the implication was that this is much
more than one would expect based on population. However, relatively few
countries in the world use civil juries at all; juries in non-criminal matters are distinctly an Anglo-
American phenomenon. Thus, although juries are used in criminal cases, there are virtually no civil
jury trials in continental Europe, South America, and most of Asia (outside India).

Adversay System

Our legal system is referred to as an adversary system which means that it is __
a contest between opposing sides -- plaintiff and defendant or prosecution and
defense. Anyone with a historical interest can trace this back to medieval trial
by combat. The idea is that the trier of fact (judge or jury) will be able to
determine the truth if the opposing parties present their best facts and
arguments and point out the weaknesses of the other side. The theory is that approaching the same
situation from totally different perspectives will uncover more truth than would otherwise be found.

Although the adversarial approach is ingrained in the common law tradition, it is not part of the civil
law system described below. Civil-law countries generally use the inquisitional approach in which the
judge actively questions witnesses and controls the collection and presentation of evidence.

C Common Law Tradition

A Brief Look at Civil Law

Much is made of the distinctions between common-law and civil-law countries but few
Americans learn much about civil-law or civil-code practice. “Civil Law” generally
refers to the tradition of codified law and is also referred to sometimes as “Roman” or
“continental” or “Napoleonic” law. It traces its roots to the Roman

Emperor Justinian’s Corpus Juris Civilis, a compilation of several thousand statutes in the sixth century
A.D. During the Renaissance and thereafter, this early work was used as the basis for developing
national legal systems to replace the many local laws prevalent in Europe. Many civil codes were based
on the French Civil Code of 1804, which was translated into almost every European language. This
code was compiled under Napoleon, who in his last days is reputed to have said:

My glory is not to have won forty battles; for Waterloo’s defeat will destroy the memory
of all those victories. But whatnothing can destroy, what will live eternally, is my Civil
Code. [Wigmore, 1031].

Due to their common origin, current civil codes are remarkably similar in their basic structure and
provisions and are found in most of Europe (except England and Russia), Japan, and all of Central and
South America.

In North America, the civil-law tradition exists in Quebec and Louisiana through French heritage
although both jurisdictions base their criminal law on common law principles. Traces of Roman law
can also be seen in Texas, Arizona, New Mexico and California, where there are remnants of Spanish
law which originated in Roman law - for example, community property.
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Of course, common-law jurisdictions also have statutes and codes, so the question arises, “What
differentiates the civil-law tradition?” And perhaps more pertinently, “Why should we care?” The
following chart suggests some differences -- using the American common law as the model (perhaps

with some bias inherent in following English-language reference works, e.g., Merryman).

SIMPLIFIED COMPARISON OF COMMON-LAW AND CIVIL-LAW TRADITIONS
COMMON LAW CIVIL LAW
(Law of judges) (Law of scholars)

COURTS Hierarchy (pyramid shaped) with a | Set of courts with independent
supreme court, which -- in the United | jurisdictions, e.g., ordinary courts,
States -- interprets the constitution | administrative courts and
and is superior to all other courts. constitutional courts

JUDGE ROLE | Judge is appointed or elected (lawyer | Judges are civil servants who select
background). Judge interprets and | this career out of law school. They
applies law (including approving law | apply the law mechanically. Codes
for jury instructions). Judge has | are developed and interpreted by
equitable powers. scholars.

LAWYERS Lawyer may serve in a variety of | Distinct professional careers: judge,
positions during career. Majority of | public prosecutor, government
lawyers are not public or government | lawyer, advocate, notary (different
employees. from U.S. concept) or law professor.

Moving between areas is rare.

THEORY Problem-solving, Inductive. | Legal science emphasizing the
Sociological jurisprudence and legal | preeminence of concepts,
realism. abstraction, traditional formal logic.

FACT FINDING | Jury (or judge in non-jury trial) after | Hearing Judge reviews documents
hearing evidence presented by | and questions witnesses (parties
attorneys, including parties and | excluded from testifying). Not the
witnesses same judge who will decide matter.

NATURE OF Trial; concentrated single event; | Series of isolated meetings, general

PROCEEDING precise formulation of issues pleading refined as case progresses

GEOGRAPHIC | Great Britain (ex. Scotland), Canada | Continental Europe, Central and

DISTRIBUTION | (except Quebec), Australia, New | South America, Japan
Zealand, India, United States (ex.

Louisiana)

CODES Codification of law does not negate | Codes are complete and abolish prior
common law, except when expressly | law. One does not need to look
stated. Often look to cases for | outside the code to determine case.
interpretation.

Some of the differences in the two traditions might be obvious to a lay person -- i.e., someone who is
not a comparative law scholar -- such as the following:

C The lack of juries in non-criminal cases in civil law countries.
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C A more limited role of judges and lawyers in civil law jurisdictions.
C Civil law systems appear much more a part of the government bureaucracy.
There are also critical differences in how the two traditions treat cases and statutes:

C Civil law systems may be viewed as "closed," in the sense that every possible situation is
governed by a limited number of general principles, while common law systems are "open," in
the sense that new rules may be created or imported for new facts

C Civil law does not rely on precedent or analogy but judges each case against the language ofthe
code which is intended to be complete.

It has been suggested that the distinctions between the common-law and civil-law traditions are
narrowing as legislation and uniform codes and laws become more prevalent in common-law countries
and judicial interpretation increases in civil-law countries. Nonetheless, civil jurists still believe the civil
law system is more scientific and comprehensive while common law advocates believe common law is
more responsive and flexible.

"Civil” Terminology

When referring to “civil law” or a civil-law country or jurisdiction, this is generally contrasting with
common law or, more rarely, with other legal systems such as Islamic or socialist. The term “civil”
used alone, however, is more frequently used in Anglo-American practice to distinguish between civil
(private) matters and criminal or administrative or military practice (involving the government). This
is the usage when we distinguish between “civil” or “criminal” procedure.

How do Common Law and Statutory Law Interact?

C Legislative Bodies

The development of common law predates development of truly representative “legislative” bodies in
government. Now, however, there is a clear hierarchy of authority which recognizes the preeminence
of legislative-made law: Constitution, Statutes, Cases, Common law principles.

Const.
Statutes

Regulations
Reported C ases
Common law principles

There are two major limitations to this legislative supremacy that should be kept in mind:

C legislative enactments do not -- and are not meant to -- cover all specific situations and matters;
and
C legislative enactments are subject to interpretation -- by the courts.
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Because of this, case law retains a major role in common law jurisdiction, regardless of the amount of
legislation passed or uniform laws adopted.

When a statute speaks to an issue, the judge must look to the statute for his solution.
But, when no statute speaks, the judge resolves the conflict by reasoning from common
law cases that judges have decided in the past and from the doctrines that emerge from
them [Carter, 117].

C Codification of Common Law

Over time, the principles derived from custom have appeared in reported decisions and have often been
the basis for legislative enactments. Thus, there is very little “unwritten” common law that has not
appeared in cases or statutes. However, there are still a number of common law doctrines that derive
from ancient principles rather than legislative enactments, such as criminal innocence and negligence
concepts. Even these, however, become incorporated in various rules and statutes over time. It may be
interesting to see where some well-established rights came from.

DERIVATION OF RIGHTS
Right s and Protections Common Magna Bill of Declaration of U.S. Const.
Law Carta Rights of | Independence 1789
1215 1689
Right to trial by jury U U U U U
Protection from excessive bail or U U U U
unjust punishment
Protection in delays in bringing U U U
accused to trial
No taxation without U U
representation
Innocent until proven guilty U
Limitation of power of those U U U U
who govern
Right to be secure from U U
unreasonable search & seizure
No standing army U U U
Government exists by consent of U U U U
governed

C Uniform Laws

One of'the legacies of the federal system is that law develops independently in different states. Because
nearly all transactions cross state borders, there has been considerable effort to develop model codes and
“uniform” laws recommended for adoption by all states. Of course, it isup to each state legislature to
determine whether they will enact particular legislation and these “uniform” acts are frequently adopted
with changes or modifications added by the state. Perhaps the most widely accepted is the Uniform
Commercial Code which has been adopted in many states including recently in Louisiana (where it
replaced the long-standing Commercial Code based on French law).
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Law Development in America

In America, English law became firmly rooted before the Revolutionary War and survived the period
of anti-English sentiment in the years immediately following the war. The most famous exposition of
English common law -- Blackstone’s Commentaries -- sold 2500 copies in America prior to the
Declaration of Independence [Wigmore 1098]. This was a remarkable number (perhaps only exceeded
by the Bible).

The colonists not only had the common law of England -- that is, the rights of Englishmen -- but were
also tied to England in the rules passed by their own governing bodies. Colonial assemblies sent their
laws to England for review and approval. The common law up to this point dealt with a number of
issues important to a developed society such as property rights, trespass grievances and inheritance. On
the frontier, a number of more basic interests were often of more importance and colonists developed
local courts to handle more mundane matters.

The United States added three major features to its legal system which distinguish American from
English practice -- the constitutional institutions of separation of powers and federalism, and the
concept of judicial review.

C Separation of Powers

Because of their history, the colonists were fiercely protective of individual and state rights and
suspicious of centralized government. For this reason, power was divided between three branches of
national government -- executive, legislative and judicial -- and was also divided between the federal
government and individual state governments.

Each branch of government was given some power over the other branches to provide “checks [limits]
and balances.” Thus, interaction (and/or conflict) between the branches was intentionally built in,
particularly between the executive and legislative. To some extent, the judicial branch was seen as more
neutral and this was reflected in the lifetime tenure for federal judges as opposed to shorter terms for the
executive and legislative branches.

C Federalism

The original Articles of Confederation were very loose and gave little power to the central authority.
When these proved unwieldy and ineffective, Americans enacted a Constitution with a strong national
(federal) government despite their distrust of central government. Of course, the Bill of Rights reserved
a large degree of power to individual states as well. This has resulted in two largely separate court
systems - the unitary system of federal courts across the country and fifty independent state court
systems, with different names, powers and procedures.

C Judicial Review

In many countries, the judiciary is not seen as particularly distinct from the executive branch and judges
are considered to be government officials. In the United States, the judiciary is considered independent
and people are especially concerned when they perceive a court as being “political.” -- something
obviously expected with the executive or legislature branches.

In addition, the judiciary branch in the United States is viewed as particularly powerful compared to
other countries because of its ability to interpret and/or determine what the law means. The ability of
the courts to declare legislative enactments null and void as “unconstitutional” is remarkable and not
expressly set out in the constitution itself.

The ability to review or interpret enacted laws has been recognized as is an extraordinary power:
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“Whoever hath an absolute authority to interpret any written or spoken laws, it is he
who is truly the lawgiver, to all intents and purposes, and not the person who first wrote
or spoke them.”[Bishop Hoadly, 1717, Wigmore].

Much has been written and many people are familiar with the case, Marbury v. Madison, which
established judicial review. In essence, this case established the United States Supreme Court as the final
arbiter of what the Constitution means. This power to interpret the Constitution gives the Supreme
Court the final say as to the validity (“consitutionality”) of a law.

Law Development in Hawai' i

Although a number of countries traded with, and/or set up outposts in the Hawai'ian Islands, European
influence was chiefly Great Britain and the United States. Thus, Hawai'i has followed the English
common law as a Kingdom, Republic and state.

C Traditional Hawai' ian Law

Information concerning the nature and development of the legal system in Hawai'i before 1778 --
Cook’s arrival -- is not fully available due to the lack of written records and loss of some of the oral
tradition resulting through death. However, the surviving oral traditions, and later observations once
Hawai'ian came to be written, demonstrate that law and religion were interrelated. A recentlaw review
article summarizes ‘pre-contact” Hawai'ian law: “On the Reception of the Common Law in the
Hawaiian Islands,” IIl Hawai'i Bar JournalNo. 13 (1999) 87,96-99. Early Hawai'ian traditions have
been most evident in Hawai'i Supreme Court decisions concerning land and water rights.

C Statutory Law

Laws passed by the legislature are entered into the official published collection of law called the
Hawai'i Revised Satutes(H.R.S.). These laws are organized by subject matter, into titles, chapters,
and sections and currently consist of 13 volumes.

A short history is provided in the “Preface” to the Laws of 1897, the forerunner to the Hawai'i Revised
Statutes

“Written laws were probably first published in Hawaii in 1823. The first compilation
waspublishedin 1841, and republished in 1842, with additional laws enacted that year,
in a small volume now known as the “Blue Book.” This was followed by the session
laws of 1843, and by the comprehensive acts to organize the government, enacted in
1845, 1846 and 1847, those of 1845 and 1846 being published in one volume. ...

An appendix containing, chiefly, the numerous ancient land laws upon which present
titles largely depend...

There is also a commercially published version of H.R.S that contains the official language of the laws
as well as additional research material and aids produced by the publisher, Michie.

C Case Reporting

All important decisions of Hawai’i’s appellate courts are published chronologically in a series or
“reports” (numbered volumes).

The first volume of what is now known as the Hawai'i Reports was published in 1857 and included
cases from January 1847 through 1856. In the “Preface,” Hawai'i Supreme Court Associate Justice
G. M. Robertson states:

Hawai'i Law Primer - Sources 9 Carroll © 2001, 2004



The legislature having, at its last session, placed the sum of five hundred dollars at the
disposal of the Justices of the Supreme Court, for the publication of Law Reports, the
present volume has been prepared by the undersigned, during the leisure he could find
for that purpose in the midst of his proper duties, and contains a large portion of such
judgments, decisions and rulings of the principal Courts in the Kingdom, as have been
preserved of record, or published in the “Polynesian.”

The “Polynesian,” now known as “Honolulu Magazine,” was published largely as a business record and
contained reports of trials although these were treated as news and the quality varied.

During the period of time over which these reports extend, many judgments have been
given, and numerous rulings have been made, of which no perfect record or report has
been preserved; but the present publication will preserve, in a useful form, many of the
most important decisions which have, from time to time, been given in our Courts; and
it is hoped that this volume will, in some measure, supply a want that has long been felt
by gentlemen engaged in the practice of the law, and by the Judiciary of the Kingdom.
[1 Haw. x (Preface)]

The first case, Wood v. Stark, was heard in the Court of Oahu and consist solely of the court’s charge
(instructions) to the jury and the notation:

“The jury retired, and in a few minutes returned with a verdict for the defendant.”

These Hawai'i Reports, then, are the official reports of the decisions of the Hawai'i Supreme Court,
from Volume 1 up through Volume 75 in 1994.

Decisions of the HawaiiIntermediate Courtof Appealsare contained in Hawaii Appell ate Reportsfrom
1981 (Volume 1) through 1994 (Volume 10).

In 1994, the State of Hawai'i ceased its own publication of cases. Thereafter, decisions of both the
Hawai'i Supreme Court and the Hawaii Intermediate Court of Appeals are found in Volume 76 (1995)
and continuing of West's Hawai'i Reports (replacing both prior Hawai'i official reporters).

There is no systematic reporting of Hawai'i trial court decisions although selected cases have been
summarized over the years in various commercial services - Hawaii Legd Reporter and Personal
Injury Judgments Hawaii.

C Custom and Usage

As noted earlier, various traditions from pre-contact Hawai'ian culture have been retained and appear
in case decisions. There is discussion of these traditions in “Customary Revolutions: The Law of
Custom and the Conflict of Traditions in Hawai'i,” 20 University of Hawai'i Law Review99.

Federal courts in Hawai'i have also been sensitive to Hawai'ian practice, either in decisions or in
reference of certain matters to the Hawaii Supreme Court for determination (a process known as
certifying questions). See generally, Hon. Samuel P. King, "The Federal Courts and the Annexation
of Hawaii." Western Legal History, 2 (Winter/Spring 1989): 1-19.

Hawai'ian custom is most frequently involved in such things as beach access but also appears in many
other areas such as deference to consensus building and dispute resolution practices such as
Ho oponopono and ohana conferencing in some family court matters.
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